The Canadian Constitution was approved by Parliament under the leadership of Prime Minister Trudeau in 1982 (I). The Constitution contains the Charter of Rights and Freedoms which outlines the rights and freedoms of the citizens of Canada. However, the present concerns for the civil rights of the mentally ill are related not only to Canadian constitutional law and politics, but also to a perception of certain controversies and inadequacies in current psychiatric practice. It is interesting to examine how the history of psychiatry intercepts the history of Canada to produce the current preoccupation with the civil rights of the mentally ill.
A simplistic view of the evolution of modern psychiatry can be divided into four phases. The introduction of each phase has been more like a revolution than an evolution -characterized more by conflict than agreement. First came Freud with his psychological theories and the birth of psychoanalysis. In the 1940's and 50's, the biological revolution occurred as new treatments eventually led to new hope for patients and new theories concerning mental illness. Many psychiatrists, then and now, can be clearly classified as type A or type B, as psychologically-oriented or biologically-oriented. The third revolution came in the 1960's when social psychiatry gained ascendancy and psychiatry re-discovered the importance offamily, social supports and systems both in the cause and in the treatment of mental disorders. The anti-psychiatry movement grew out of this third revolution and described, and sometimes exaggerated, the inadequacies of both the psychological and biological approaches to the patient (2,3).
Nevertheless, time has shown that all three revolutions -psychological, biological, social -have enriched the practice of psychiatry. We need all three theories to understand those who seek our help and psychiatric patients can profit from all three categories of treatment. Now we are on the verge of a fourth revolution caused by civil rights. As with the other revolutions there are two sides -those who believe that patients need civil rights to be free of psychiatric incarceration, infantilizing institutions, harmful treatments and the secondary effects of mental illness; and on the other, those who believe that concern about civil rights only interferes with proper and effective treatment. This dichotomy reminds 293 me of analysts who believed that the use of medication interfered with the effectiveness of analysis and biological psychiatrists who believed that analysts were unscientific and therefore of no real use to patients.
The Canadian Constitution is the result of many diverse and powerful influences. Canada and its Constitution have been deeply influenced by the United States with its emphasis on individual freedoms and rights. Much of the wording of the Constitution and the Charter of Rights is now similar to the Constitution of the United States and we have undoubtedly moved down the same path.
Canada is now going beyond the political and legislative conservativeness of the first one hundred years since Confederation. These years were characterized by a pioneer spirit and by two world wars and Canada was preoccupied in solving its problems with the external world. The Constitution came at the end of the Trudeau era, culminating his career as a liberal and a socialist. He simultaneously helped Canada cut ties with the parent country, England, by bringing home the Constitution, and reaffirmed the importance of autonomy and selfsufficiency both on a national and individual level.
The Charter of Rights and Freedoms guarantees a range of rights which are called fundamental freedoms, democratic rights, mobility rights, legal rights, equality rights, and official language and educational rights. It guarantees these rights to all citizens including the mentally ill (this section came into effect in April 1985). Specifically, Section 15 on Equality Rights, will guarantee that "every individual is equal before and under the law, ... without discrimination based on race, national or ethnic origin, colour, religion, sex, age or MENTAL or PHYSICAL DISABILITY" (capitals added).
The delay in the implementation of equality of rights on a national level was necessary to give the provinces time to make the required changes in their own laws, including those that pertain to the mentally ill. Thus, it is clear that the mentally ill will have all of the rights of the average citizen, including fundamental' freedoms and legal rights. For example, the fundamental freedoms outlined in the Charter include freedom of conscience and religion; freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication; freedom of peaceful assembly; and freedom of association.
Freedom of the individual has been given the highest priority in our constitution and the legal rights place great responsibility on the court to oversee this deontological principle. The legal rights include "the right to life, LIBERTY and security of the person and the right not to be deprived thereof except in accordance with the PRINCIPLES OF FUNDAMENTAL JUSTICE" (capitals added). Certain procedural safeguards will come into play whenever a person's freedom is restricted. This means that if a mentally ill person is deprived of his liberty, he is entitled to the same process of "fundamental justice" as an ordinary citizen who has been taken into custody. Thus, the mentally ill person who is hospitalized involuntarily is entitled to an impartial hearing which will allow only admissible evidence, and to see, examine and review the evidence against him. He must have an opportunity to present his side and to cross-examine those who wish to restrict his freedom. Due process in law and fundamental justice also implies that appeals to the court must be available in certain cases if the courts are to meet their responsibility of ensuring individual freedom in our society whenever possible.
The right "not to be arbitrarily detained or imprisoned" is also guaranteed in the Charter. For the mentally ill, this section will likely force provincial governments to define very precisely and narrowly those who can be detained by civil commitment. Criteria for certification may have to become objective and standardized across the nation so that involuntary hospitalization will never be judged to be arbitrary. Unclear and ambiguous criteria would be considered unconstitutional. Vague terms such as "for the patient's own welfare or safety" may not meet the preciseness of definition required by the Charter. Everyone, including the mentally ill, who has been "detained" has the right "to be informed promptly of the reasons therefore; and to retain or instruct counsel without delay ..". There is no doubt that many certified patients will take advantage of these rights. Undoubtedly, access to lawyers, appearances in court and appeals to higher courts will become a right for patients who are detained under civil commitment.
Another section of the Charter of interest to psychiatrists states that "everyone has the right not to be subject to any cruel and unusual treatment or punishment". It is likely that the courts will be asked to decide whether such treatments as ECT, injectable longacting neuroleptics against a person's will, social isolation and physical restraints fall into this category. It is likely that institutions that house involuntary patients will have to meet minimal standards of safety and offer a full range of treatment services, or else it could be considered cruel and unusual treatment to keep a patient in such an institution when he has lost his liberty and the opportunity to choose where he will be treated.
In a free and democratic society, the practice of medicine and psychiatry will be affected by public opinion, by the voice of the people as expressed by our elected representatives and, ultimately, by the laws of the land. Interpretations of the Charter will vary. Finally, appeals to the Supreme Court over many years will clarify legal opinions about the relative importance of individual freedom and treatment options for the mentally ill.
Time will tell whether this fourth dimension of our patients can also be integrated into an eclectic and holistic psychiatric practice which will be in the patients' best interest. Perhaps we will find that, in some patients, their freedom, civil rights and legal rights are intimately connected to autonomy and self esteem, and if we pay attention to the procedural safeguards as outlined in the Constitution, this will lead the patient to actively participate in the treatment plan.
On the other hand, perhaps we will find that preoccupation with a patient's civil and legal rights will become another barrier to effective psychiatric treatment.
